Collateral Consequences of Conviction:
The Parallel Justice System
By Elsa Raker

T

he American criminal justice system faces more
structural issues than we know how to count. From
over-sentencing to dilapidated jails and prisons, a culture of ra-

last for life, ensuring that once someone has a criminal re-

everything from a “genocide in slow motion” to a joke. 1 Often
overlooked in the attempt to examine the more directly “structural” issues of our criminal justice system is a parallel justice
system of “collateral consequences”. The ABA 2

So, what does this voracious prison-industry look like?
Currently, the United States makes up 5% of the world’s
population and 25% of its incarcerated population. 6 We lock up

most effective mechanisms through which the prison-industry

per year. 7 In short, we use jails and prisons as the repository for
tion”. Put simply, a collateral consequence is any consequence
3

instead “imposed on a person automatically upon conviction
even if it is not included in the court’s judgment”. 4, 5 Upon review of an inventory of these collateral consequences created
population in recent years. Such “collateral consequences” are
so pervasive and unknown to convicted people, lawmakers, lawto the overall injustice of non-transparency in our courts.
This parallel justice system of “collateral” consequences
ponents, as there are a staggering 45,513 legal and regulatory
sanctions and restrictions that apply to all categories of conviction and are often completely non-aligned with the category or severity of the conviction itself. Most of the components
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thriving economic one. The failures of our prisons ultimately only
the exponential growth of the punitive system over the past 40

of mandatory minimum sentencing, the prevalence of racism and
discrimination 8
-

through companies like the Corrections Corporation of America, it
industry that was successful in doing one thing: expanding.
prisons and jails. Both prisoners and prison guards have suicide
rates “off the charts” 9
10
tions are the norm. The likelihood that someone is rearrest-
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ed after spending just eight days in a jail is 51%, excluding all
11

600,000 people annually return to homes (or homelessness)
instead return to prisons at a rate of 30%-80%. This growth of

ivism is usually seen as a re-entry and re-integration issue, and
its high rates as unfortunate realities we must cope with, high
recidivism rates and the structural components of conviction are
in fact married at the very earliest stages of prosecution.

quences. Following the 2007 Court Security Act, Congress granted
the National Institute of Justice and the ABA the task of creating
a National Inventory of the Collateral Consequences of Conviction in an effort to provide for more court transparency and to
address the lack of knowledge among lawmakers, attorneys, and

exact legal counsel in regard to the collateral consequences resulting from pleading guilty to a particular charge, which are not
12

after Padilla v Kentucky, during which it was determined that
-

“Even before the buisness of incarceration turned into a privatized industry...it could be said that the failures
of our prisons ultimately created an
industry that was sucessful in doing
one thing: expanding.”

they would face from pleading guilty to charges. As in the case of
Jose Padilla, a US legal permanent resident and Honduran citithat would result from a guilty plea

It is a well known narrative that those who have spent

13

foreseen consequences. These are then referred to as “collateral”.

into a life of crime. Less considered is that this compulsion is
tural components which grossly expand the length and type of
plicated mess of federal, state, and private statutes which make

14

-

hides the actual reality and extent of a particular conviction

rice Alexander who was convicted of a misdemeanor and served

they and their lawyer are usually unaware of the full extent to

what collateral consequences Alexander faced, she found that

not privy to know the full extent of his conviction, how he is

-

the world lawfully? Ultimately, these structural components of
conviction create another layer of injustice: non-transparen-

“to develop policies and procedures that allow ex-offenders to
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“If someone who is the most effected
can’t know the full extent of his own
conviction, how are we as a society
supposed to determine whether or
not we are proportionally convicting
people?”

is that even when consequences are not “mandatory and autoes still playing out automatically, partly due to rampant social
stigmas surrounding criminal records that dissuade any potential discretion in favor of the person with the record. 15
Alexander’s story is not unique, and upon closer inspection
that effect every aspect of life, ensuring that formerly convicted people are never truly free of the system. The vast conseYork state alone there are 78 entries just on collateral consequences pertaining to motor vehicle licensure. In Texas, there
are 300 automatic collateral consequences of misdemeanors.
Added to the complexity of the inventory is the notion that many
types of crimes can lead to the same collateral consequence.
For instance, under Vermont’s 10 V.S.A. § 6605f, one can lose
committing any one of nineteen “disqualifying offenses”, which
16

of the measures at least correlate with the crime committed,
However, according to the ABA, “many others apply across the
without consideration of how long ago the crime occurred or
what the individual has managed to accomplish since.” 17
Author and activist Michelle Alexander highlights collateral consequences in a paragraph that outlines the transformation
of old fashioned Jim Crow discrimination into the new system
Alexander’s argument is that now we “use the criminal justice
-

nation-- employment discrimination, housing discrimination,
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denial of the right to vote, denial of educational opportunity,
from jury server-- are suddenly legal. As a criminal, you have
18

While Alexander completes this statement with a statement that we have merely “redesigned” our racial caste system,
ander’s mind that these “collateral consequences” are structural pillars in the perpetuation of injustice in this country.
According to Margaret Colgate Love, the former director of
the NICCC, the condition of conviction designates “a legal status
that is more consequential than every other status in our country
19
One might say that this makes the consequences that spring from a conviction not “collateral” at all in eson American society itself. Despite the vast scale of this system
of collateral consequences, the only comprehensive study done
1951. 19
second most consequential legal status in our country?
Perhaps one answer to this question is that collateral
consequences are mired in other criminal justice issues, often not receiving the recognition they are due. For some, colreform, and perhaps this is true in a certain sense. Yet I would
encourage us to see them as an issue of sentencing reform,
who is serving time in prison with a conviction is not so differ-
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ent from a person who has already served time and is re-entering into society, given the likelihood that he will return to
prison due to the structural components of conviction.
The hidden insidiousness of the parallel justice system
tise. The culture of non-transparency in our courts that derives
even more pressing issue for de-carceration advocates. If someone who is the most effected cannot know the full extent of his
own conviction, how are we as a society supposed to determine
whether or not we are proportionally convicting people? It appears
years of 1951 and 2012, when we stopped keeping track of collateral consequences. In short, our lack of understanding of these
-

The most important step towards de-carceration in regards to
haul that discards overly punitive measures. As they remain,
these components are yet more evidence that our criminal jusal punishment. As it stands, the current system serves only to
create more prisons. As Marc Mauer pointed out, “Not only do
they’ve ever done.” 21 Given the large fractures this type of logic

us whole, yet that is exactly what justice should mean.

1.
2.
3.

parties involved in giving and receiving the conviction, a lawful
4.

incomplete legal counsel. However, even if the information in the
of crimes, it does not seem particularly useful to think that it will
20
vard University policy paper on the issue stated).
-

5.

6.

7.

-

In the end, the NICCC inventory does help us understand
the punitive reality of America, one that extends punishment

8.
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